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*Ayurveda — An ancient Indian Wisdom
*Invention V Discovery
*Non-Statutory Inventions



Friendster now

has a patent

on all my
friendships.

Your
Friend?

EOENRIART 2anE B RRG E R AT R K S PR PR ILLE = SEONENRED BN



One of the 12-mega diverse countries of the world
7.8% the global recorded species

Rich in traditional and indigenous knowledge
Indian system of medicine is known as “Ayurveda”
Ayurveda

— ayus, - 'life'
— Veda -'science’

6000 BC

Sushruta Samhita and Charaka Sambhita were
influential works on traditional medicine during this
era



» Patents shall be available for any
iInventions in all fields of technology

— Products or processes

— New, Inventive and capable of Industrial
application



INVENTION
Section 2(i)(j) of IPA 1970

* A product or process including
Improvements that is

- New
- Inventive
- Industrially applicable
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Discovery vs. Invention

* Substances freely occurring in nature -
Discovery

 Human intervention leading to an invention
can be patented

* Natural substance patentable if isolated
from its surroundings and having a utility
(European Directive 2001)



» Section 3(c) of IPA 1970
—discovery of any living thing or non living

substances occurring in nature



Discovery V Invention
 Situation 1

— a Lac is the scarlet _resinous secretion
of a number of species of Lac-producing
insects (Kerria lacca)

— Thousands of these tiny insects colonize
branches of suitable host trees and
secrete the resinous pigment

— Coated branches of the host trees are
cut and harvested as sticklac

— It is used In violin
 |s Lac an invention or discovery? :




Discovery V Invention

e Situation 2

— Paclitaxel isolated from the bark of the
Pacific Yew tree, Taxus Brevifolia

— Mitotic inhibitor used in cancer
chemotherapy

— Is Paclitaxel an invention or discovery?
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Discovery Vs Invention

 Sijtuation 3

— Compound Y’ synthesized in lab
— Antiviral activity
— Is compound Y’ a Discovery or Invention

11
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Can a Garlic (Allium Sativum) be an “invention”
under Sec 2(1)(j) of IPA 1970 ?
 GARLIC is traditionally known as having
antibiotic & cholesterol lowering property

* Can this be protected in the form of an
Invention as an antibiotic?

 Can a bioactive fraction of GARLIC be
protected?

« Can a composition of Garlic with otherg
active ingredients be protected? '



http://www.google.co.in/imgres?imgurl=http://www.veggieharvest.com/herb-garden/herb-pics/Garlic.jpg&imgrefurl=http://butterprawn.wordpress.com/2008/08/06/nose-bridge/&h=2112&w=2816&sz=1721&tbnid=8kS--wN7axQl0M::&tbnh=113&tbnw=150&prev=/images%3Fq%3Dgarlic%2Bphoto&hl=en&usg=__iiZOG_xddKpVYMSKst8AQ1NHPmM=&ei=jc-SSYqFG5LFkAXLxMj9Cw&sa=X&oi=image_result&resnum=4&ct=image&cd=1

Patenting Genes — A Discovery or Inventlon

» (Genes per se

 How can one invent genes??7?

— Philosophical Reasoning
* Genes Exist in nature
» Genes are discoveries
* Genes are existing in nature and not Novel

 Gene Isolation is now a well-established and not
Inventive

13



Patenting Genes — A Discovery or Invention

* (Genes are composition of matter
* An isolated or purified DNA

* |solation — removed from original
environment

* Not a genomic DNA but cDNA (Human
made construct)

14
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Contrary to Public Order or Morality
Discovery

New Forms & New Use

Admixtures

Method of Treatment &
Diagnostic Methods

15



EXCLUSIONS

Plants, Animals & Essentially
Biological Process

Traditional Knowledge

16



Bt transformed cotton | uhtransformed cotton



* An invention

—contrary to public order or morality

—serious prejudice to human, plant or
environment
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substance :

> Salts > Particle size

> Esters > |somers

> Ethers > Mixtures of isomers

> Polymorphs Complexes

- Metabolites 2 Combinations

-~  Pure form = Other derivatives of known
substance

The above considered to be same substance unless they
differ significantly in properties with regard to efficacy
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New use of a known substance:

< Mere discovery of new property or new
use of a known substance

< Mere use of known process unless
» results in a new product

» employs at least a new reactant

20



PATENT LAW
Section 3 (i) of IPA 1970

&ﬁ.

< Medicinal, surgical, curative,
prophylactic, diagnostic,
therapeutic treatment of animals
and humans not patentable

< Treatment of plants patentable

< Diagnostic apparatus -
patentable

21



INDIAN PATENT MANUAL (Draft) I

* A method of treatment
— by surgery or
— therapy or
— of diagnosis
— practised on the human or animal body shall

not be taken to be capable of industrial
application
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INDIAN PATENT MANUAL (Draft)

* Diagnosis is the identification of the nature of
a medical iliness, usually by investigating its
history and symptoms and by applying tests

 AGA Medical Corporation
(No.1283/DEL/2004),

— A method for determining the stretched diameter
of a septal defect within the heart of a patient

* Medical Treatment
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Section 3 (j) of IPA 1970

* EXxclusions
— Plants and animals or any part thereof

— Essentially Biological Process for production
and propagation of plants and animals

* Inclusion
— Microorganisms per se

24



Section 3 (j) of IPA 1970
» Essentially biological processes

— Grey Area Between Essentially biological
processes and other biological processes

— There are processes which are biological,
to the extent they contain some phases In
which biological reproduction is employed,
yet their most important steps consist of
human direct interference

25



* Rose cutting by propagation
—Planted in a soll
— Chemical addition

» Essentially Biological process




Section 3 (j) of IPA 1970
Tissue Culture using stem tips, anthers,
petals, pollen and others plant tissues
Growth medium
Creating clones of each other
Human interference
Not Essentially Biological process

27
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Section 3 ()) of IPA 1970

< Micro organisms - patentable
» Isolated
» Mutated
» Adapted
» Recombinant

< Mandatory deposition of the
micro organism in an IDA

< Source and geographical origin
to be disclosed "




Section 10 of IPA 1970

« Deposition of biological materials in IDA under
Budapest Treaty

* Disclose the source and geographical origin of
the biological material

« Deposition date shall be before the filing of
ndian Application

« Reference number of deposition to be included
In the description within 3-months from the date
of filing the application

* On publication of application for patent,
biological material will be available to public

29
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PATENT LAW
Section 3 (p) of IPA 1970

* An Invention
— Traditional Knowledge
— Aggregation of known properties

30
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